INTRODUCTION
In 1787, the idea of placing an amending provision in a constitution was uncontroversial. Popular sovereignty was an assumed doctrine in the colonies; the people retained the unalienable right "to alter or abolish" their system of government whenever they so pleased. How this unquestionable right was to be incorporated into the new federal Constitution, however, was another matter. The delegates who faced each other at Philadelphia had very different views about which body should be entrusted with the power to propose amendments, when that power should be used, and how that power should be defined.
Article V, like the rest of the Constitution, reflects a mixture of compromise and ingenuity. The delegates sought a national government strong enough to overcome the problems of the Articles of Confederation, yet with enough of a federal structure to placate Antifederalist fears of de facto "consolidation" of the states. By creating a dual triggering mechanism, one that could be "pulled" by either the states or the federal government, Article V satisfied both nationalist and statist that "amendments of the proper kind" would be put before the people.
The polarities in the convention, however, were more than nationalist versus statist, or large state versus small. The debates that swirled within and around Philadelphia reveal competing conceptions of government: Classical Republicanism which presumed a virtuous citizenry who could be expected to sacrifice parochial concerns in the pursuit of a common good, versus the emerging Liberal assumption that society was composed of factions whose competitions could be, and must be, structured so as to achieve a stable form of government.
This clash between Liberal and Republican assumptions became especially acute in the debates surrounding the first attempted use of Article V: the Antifederalist call to a second convention. Seeing only "discord and ferment" coming from a second convention, the Federalists articulated a new and darker view of conventions: Is there any guaranty that a national convention will result in the considered judgment of the people? How can the assembly avoid being dominated by faction and demagoguery? The shadow thus cast over the convention clause of Article V has extended far beyond the Founding. It has obscured from view what was to Eighteenth Century Americans the fundamental expression of the "language of democracy," the people's right to assemble apart from established institutions and determine their own form of government.
II CREATING ARTICLE V

A. Constitutions and Conventions
The 18th century English conception of a constitution was "that Assemblage of Laws, Institutions and Customs . . . that compose the General System, according to which the Community hath agreed to be governed." 2 A constitution, however, was not considered superior to the government or ordinary enactments of Parliament. 3 In America, constitutions came to mean much more. By 1678, the colonies regarded constitutions as written codes of government apart from legislative enactment. 4 The hallmark for distinguishing constitutional from legislative acts was the use of a specially designated body for generating constitutional law-the convention. 5 Although out of the legislature's reach under ordinary conditions, the output of these conventions was never out of reach of the people themselves. In eighteenth century America, the sovereignty of the people was taken for granted-the people might "alter or abolish" their system of government whenever and however they saw fit.6 According to James Wilson, "[a]s our constitutions are months of independence specified procedures for their own alteration. Five permitted amendment by convention; three-those of Delaware, Maryland, and South Carolina-by legislature. 16 Pennsylvania's Constitution of 1776 provided for a convention to be called by the Council of Censors, the members of which would be elected every seven years to inquire into the conduct of government and to determine whether "there appear to them an absolute necessity of amending any article of the constitution which may be defective." 17 The Council only met twice, in 1783 and 1784, both times failing to achieve the twothirds majority needed for calling a convention. 18 Delaware's Constitution specified certain articles immune from any alteration and made the consent of five-sevenths of the Assembly and seven members of the legislative Council necessary for any amendment of the remainder of the Constitution.1 9 The Maryland Constitution could only be altered by the acts of two consecutively elected legislatures. 20 In Georgia, the Constitution could only be altered by a special convention called by the assembly after receiving petitions from the voters of a majority of the counties of the state.
2 1 According to Gordon Wood, the above constitutions were all "rudimentary efforts to make effective the distinction between the fundamental principles of the constitution and positive law." 22 2. The Articles of Confederation Article XIII of the Articles of Confederation provided for their own amendment, but only if the alteration "be agreed to in a Congress of the United States, and be afterwards confirmed by the Legislatures of every State." 23 Unfortunately, the unanimity requirement made the Articles almost impossible to amend 24 and impeded what was widely regarded as necessary expansion of the Confederation's authority to regulate foreign and domestic trade. 25 For example, measures proposed in 1781 and 1783, giving Congress the power to tax imports, were both killed by the veto of one state. 26 Constant deadlocks arose from, "sectional jealousies and a reluctance by Congress to alienate the states by forcing them to surrender powers." 27 The crisis involved more than mere political stalemate. The economic depression which followed the Revolutionary War deeply affected farmers in the Northeast who were no longer able to repay their creditors in crops. The resultant forced-sales of land and livestock to raise currency created widespread resentment and, eventually, mob action designed to intimidate courts which executed actions against debtors. 28 In Virginia, mobs closed the courts and burned courthouses and prisons. 29 One of these uprisings, Shay's Rebellion in Massachusetts, came to symbolize the need for stronger central government and hastened the appointment of delegates to Philadelphia.30 In fact, it was more than the intractable Articles and an impotent national government that fueled the drive to Philadelphia. supr'a note 9, at 120. See also 11 FARRAND, supra note 9, at 558 (remarks of Alexander Hamilton at the Philadelphia Constitutional Convention) ("It had been wished by many and was much to be desired that an easier mode for introducing amendments had been provided by the Articles of Confederation."); The Virginia Ratification Debates (remarks of James Madison) reprinted in 3 ELLIOT'S DEBATES, supra note 7, at 89 ("The inconveniences resulting from this requisition, of unanimous concurrence in alterations in the Confederation, must be known to every member in this Convention.").
25. CAPLAN, supra note 2, at 25. 26. Id. at 30 (Rhode Island and New York, respectively). See also The Virginia Ratification Debates (remarks of James Madison) reprinted in 3 ELLIOT'S DEBATES, supra note 7, at 89 (reminding the convention of the numerous times amendments of the Articles were defeated by "the smallest state in the Union," and " [w] ould the honorable gentleman agree to continue the most radical defects in the old system, because the petty state of Rhode Island would not agree to remove them?").
27. CAPLAN. supra note 2, at 25. 28. Id. 29. MORGAN, supra note 6, at 266. 30. See WOOD, supra note 3, at 465; CAPLAN, supra note 2, at 25. 31. Soon after the Philadelphia Convention, James Madison wrote: [These vices coming out of state governmentsl, so frequent and so flagrant as to alarm the most steadfast friends of Republicanism.... contributed more to that uneasiness which produced Ihe Convention, and prepared the public mind for a general reform, than those which accrued to our national character and interest from the inadequacy of the Confederation to its immediate objects. James Madison to Thomas Jefferson, Oct 24, 1787, XII Jefferson Papers 276 (Boyd ed.), cited in WOOD, supra note 3, at 467.
32. II FARRAND, supra note 9. at 288 (remarks of John Francis Mercer). 33. I FARRAND, starra note 9, at 291 (remarks of Alexander Hamilton).
national convention.
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C. The Philadelphia Convention and The Generation of the Text
On May 29, 1787, the governor of Virginia, Edmund Randolph, presented the following proposal to the Constitutional Convention in Philadelphia: Resd. that provision ought to be made for the amendment of the Articles of Union whensoever it shall seem necessary, and that the assent of the National Legislature ought not to be required thereto.
35
On June 5, there was a brief discussion of the proposal which now read "that provision ought to be made for hereafter amending the system now to be established, without requiring the assent of the Natl. On June 11, the resolution came up again, this time delegates questioned not only the congressional assent clause, but also the need for an amending provision at all. 40 In response, George Mason of Virginia urged the necessity of such a provision. The plan now to be formed will certainly be defective, as the Confederation has been found on trial to be. Amendments therefore will be necessary, and it will be better to provide for them, in an easy, regular and Constitutional way than to trust to chance and violence. It would be improper to require consent of the Nail. legislature, because they may abuse their power, and refuse their consent on that very account. The opportunity for such an abuse, may be the fault of the Constitution calling for amendment.
1
The Convention voted to approve the general provision but discussion on the words "without requiring the consent of the Nat'l Legislature" was once again postponed.
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By the end of August, the Convention had agreed to the following language, known at this point as Article XIX:
On the application of the Legislatures of two thirds of the States in the Union, for an amendment of this Constitution, the Legislature of the United States shall call a Convention for that purpose.
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On September 10, Elbridge Gerry moved to reconsider the article. Given that "[tlhis Constitution ... is to be paramount to the State Constitutions,"
and"that two thirds of the States may obtain a Convention," a majority of States could therefore "bind the Union to innovations that may subvert the State-Constitutions altogether." 44 Alexander Hamilton of New York rejoined that " [t] here was no greater evil in subjecting the people of the U.S. to the major voice than the people of a particular State." 4 5 Hamilton, though, found the proposed article inadequate for a different reason:
The State Legislatures will not apply for alterations but with a view to increase their own powers-The National Legislature will be the first to perceive and will be most sensible to the necessity of amendments, and ought also to be empowered, whenever two thirds of each branch should concur to call a conventionThere could be no danger in giving this power, as the people would finally decide in the case. insert the words "three fourths of' before "the several States." The motion passed unanimously. 49 At this point, Madison moved to postpone the consideration of the amended proposition in order to take up the following:
The Legislatures of the U.S. whenever two thirds of both Houses shall deem necessary, or on the application of two thirds of the Legislatures of the several States, shall propose amendments to this Constitution, which shall be valid to all intents and purposes as part thereof, when the same shall have been ratified by three fourths at least of the Legislatures of the several States, or by Conventions in three fourths thereof, as one or the other mode of ratification may be proposed by the Legislature of the U.S.50
John Rutledge, of South Carolina, declaring that "he could never agree to give a power by which the articles relating to slaves might be altered by States not interested in that property," moved to add "provided that no amendments which may be made prior to the year 1808 shall in any manner affect the fourth and fifth sections of the VII article." 51 The article was then postponed for further consideration of Madison's and Rutledge's 49. Id. at 559. Mr. Wilson had originally sought a ratification requirement of "twothirds." The motion failed, 5 -6. Id. at 558. It might be wondered why a simple majority was not considered sufficient for amending the Constitution. After all, the doctrine of popular sovereignty accepted the principle of "majority rule. The problem was a union of States with different sized populations. This created the possibility of amendment outcomes being controlled by a simple majority of states within which might reside only a minority of the total population. "If the States were of equal size and importance, a majority of the Legislatures might be sufficient for the grant of any new powers; but disproportioned as they are and must continue for a time; a larger number may now in prudence be required." Charles Pinckney, Observations on the Plan of Government, 1787. reprinted in 4 Founders' Constitution, supra note 18, at 578. 50. 11 FARRAND, supra note 9, at 559. This tracked the arrangement in the Articles of Confederation, with the significant addition of the option to ratify by state Convention: See supra note 23 and accompanying text. Madison thus sought congressional monopoly of the proposing mechanism. His proposal also removed the provision for a national convention.
51. 11 FARRAND, supra note 9, at 559. The clause Rutledge was working so hard to protect was Sec. 2 of Article IV which provided that "no person held to service or labor in one State, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due." Under the authority of this clause, Congress passed the Fugitive Slave Law of 1793. See The Civil Rights Cases, 109 U.S. 3, 28 (1883) (Harlan, J. dissenting). The reasons for the provision, as well as Southern expectations regarding it, were elaborated on by James Iredell in the North Carolina Ratifying Convention:
A compromise likewise took place in regard to the importation of slaves. It is probable that all the members reprobated this inhuman traffic; but those of South Carolina and Georgia would not consent to an immediate prohibition of it-one reason of which was, that, during the last war, they lost a vast number of negroes, which loss they wish to supply.
proposals.
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Madison's substitute amendment provision was retained in the second major draft of the Constitution reported to the Convention by the Committee of Style and Arrangement on September 12.53 On September 15, what was now known as Article V read as follows:
The Congress, whenever two thirds of both Houses shall deem necessary, or on the application of two thirds of the Legislatures of the several States shall propose amendments to this Constitution, which shall be valid to all intents and purposes as part thereof, when the same shall have been ratified by three fourths at least of the Legislatures of the several States, or by Conventions in three fourths thereof, as one or the other mode of ratification may be proposed by the Congress: Provided that no amendment which may be made prior to the year 1808 shall in any manner affect the I & 4 clauses in the 9 section of article 1.54
Sherman "expressed his fears that three fourths of the States might be brought to do things fatal to particular States, as abolishing them altogether or depriving them of their equality in the Senate." 55 Delegates from Delaware, for example, were prohibited from assenting to any proposal unless equal state suffrage in Congress was preserved. See CAPLAN, supra note 2, at 100. See also III FARRAND, supra note 9, at 400 (remarks of Jonathan Dayton in the United States Senate, November 24, 1803) ("The States, whatever was their relative magnitude, were equal under the old Confederation, and the small States gave up a part of their rights as a compromise for a better form of government and security; but they cautiously preserved their equal rights in the Senate and in the choice of a Chief Magistrate.").
57. 11 FARRAND. supra note 9, at 629 n. 8. In the margin of his copy of the draft of Sept. 12, Mason had written: "Article 5th -By this article Congress only have the power of proposing amendments at any future time to this constitution and should it prove ever so oppressive, the whole people of America can't make, or even propose alterations to it; a cle and require a convention upon application of two-thirds of the States. 58 Madison did not see why "Congress would not be as much bound to propose amendments applied for by two-thirds of the States as to call a Convention on the like application. He saw no objection however against providing for a Convention for the purpose of amendments, except only that difficulties might arise as to the form, the quorum &c. which in Constitutional regulations ought to be as much as possible avoided."
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The motion passed without objection.
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Now a series of final attempts to change the text of the Article was started. Sherman moved to strike out the words "of three-fourths" after the words "legislatures" and "Conventions. No alteration shall be made in this constitution without petitions from a maiority of counties, and the petition from each county to be signed by a majority of voters, in each county within this State; at which time the assembly shall order a convention to be called for that purose, specifying the alterations to be made, according to the petitions preferred to the assembly by the majority of the counties as aforesaid.
See CAPLAN, supra note 2, at 15.
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. 11 FARRAND, supra note 9, at 629-30. 60. Id. 61. Id. Thus removing any specified numerical requirement for ratification. 62. Id. At first glance, Sherman's proposal seems strikingly inconsistent with his motion on September 10 that "no amendment will be binding until consented to by the several States," see supra note 48, as well as with his concern expressed earlier in the day that the three-fourths ratification requirement inadequately protected state sovereignty. Supra note 55. If future conventions can act "according to circumstances," then circumstances might call for ratification by two thirds, or a mere majority, of the states-propositions Sherman clearly opposed. Sherman's proposals can be reconciled if the present motion is seen as a back-door attempt to restore the Articles' unanimity requirement. Sherman probably believed that, in the absence of any explicit requirement, the Articles would apply by default. State sovereignty would dictate that every state must consent to future amendments-indeed, the idea that fundamental constitutional change could occur without the unanimous consent of the states was seen by the Antifederalists as an assault on an essential principle of the American union: equality of the states. I The Complete Anti-Federalist 12-13 (Herbert J. Storing ed., 1981) (hereinafter cited as "STORING"). This interpretation is further supported by the provision Sherman is seeking to remove: On September 10, Sherman moved to add the words "but no amendment will he binding until consented to by the several States." See supra at note 49 and accompanying text. It was this motion that received the immediate, and successful, insertion of "three-fourths of' before "the several States" by Mr. Wilson-the very addition Mr. Sherman is now seeking to delete.
63. I1 FARRAND, supra note 9, at 630.
motion (failing 1-10) to strike out the words "or by Conventions in threefourths thereof." 64 Sherman repeated his motion "that no State shall without its consent be affected in its internal police, or deprived of equal suffrage in the Senate." 65 The motion failed, .3-8. 66 In an apparent act of protest, Sherman then moved to strike out Article V altogether; this motion also failed 2-8, with one abstention. 67 Finally, in deference to the "circulating murmurs of the small States," Morris moved to pass on the second half of Sherman's proposal, "that no State, without its consent shall be deprived of its equal suffrage in the Senate." 68 This motion "was agreed to without debate,"6 9 and Article V assumed its final form:
The Congress, whenever two-thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on 69. II FARRAND, supra note 9, at 631. 70. Id. at 663. Interestingly, where the rest of the Constitution divides power both horizontally (between the three departments of government) and vertically (between the states the federal government), Article V involves only a vertical division: only Congress is explicitly mentioned as playing a role in the amendment process. One explanation lies in the lingering resentment over the role these respective departments played prior to the revolution. According to James Wilson:
[In the recent past, executive and judicial powers] were derived from a different and foreign source: they were regulated by foreign maxims: they were directed to foreign purposes. Need we be surprised, that they were objects of aversion and distrust? Need we be surprised, that every occasion was seized for lessening their influence, and weakening their energy? On the other hand, our assemblies were chosen by ourselves: they were the guardians of our rights, the objects of our confidence, and the anchor of our political hopes. Every power, which could be placed in them, was thought to be safely placed: every extension of power was considered an extension of our own security. 1164, 1171 (noting that the "assembly-led" classical system has been replaced by the presidentially-led system of the twentieth century) (hereinafter cited as "ACKERMAN").
III Reaction to Article V: Defense and Invocation
A. The Federalists and Article V "Look through the Constitution from beginning to end, and you will not find an article which is not founded on the presumption of a clashing of interests." 71 This is especially true for Article V. The text was a compromise between those who favored Congress as the proposing institution and those who feared that congressional monopoly of the proposing mechanism would prevent" ("amendments of the proper kind.")72 In their defense of the proposed Constitution, however, the Federalists made a virtue out of this necessary compromise and pointed to Article V as proof of a balanced constitution-one "neither wholly national nor wholly federal." 73 The decision to exclude the Judiciary was not as much of a foregone conclusion as it was with the Executive. Proposals were advanced at Philadelphia that would have given the Judiciary a role in amending the constitution:
To assist the President in conducting the Public affairs there shall be a Council of State composed of the following officers-I. The Chief Justice of the Supreme Court, who shall from time to time recommend such alterations of and additions to the laws of the U.S. as may in his opinion be necessary to the due administration of Justice, and such as may promote useful learning and inculcate sound morality throughout the Union.
11 FARRAND, supra note 9, at 342. Even though the proposal was ultimately rejected-thus excluding the Judiciary from any role in generating the text-the Judiciary was not prevented from reviewing whether proper procedures had been followed in the adoption of an amendment. In fact, some members of the Philadelphia Convention expected judicial review. 11 FARRAND, supra note 9, at 92 (remarks of Gouverneur Morris) ("If the Confederation is to be pursued no alteration can be made without the unanimous consent of the Legislatures: Legislative alterations not conformable to the federal compact, would clearly not be valid. The Judges would consider them as null & void."). See also CAPLAN, supra note 2, at 130. Judicial review of the amendment process became a fact within the first decade after ratification. In Hollingsworth v. Virginia, 3 U.S. (3 DalI.) 378 (1798), the Supreme Court held the Eleventh Amendment had been constitutionally adopted and rejected the claim that the Amendment had "not been proposed in the form prescribed by the Constitution," Id. at 381. Although the Court in Coleman v. Miller, 307 U.S. 433 (1939), held that issues surrounding the ratification process are generally nonjusticiable, the historical evidence seems to refute that holding. See also CAPLAN, supra note 2, at 129; Amar, supra note 50, at 1046 n.3.
71. Moreover, there was hopeful anticipation that the conventions of the future would be much simpler affairs than the recent one in Philadelphia, as they would have "[n]o experiments to devise; the general and fundamental regulations already laid down." 78 Article V was of particular comfort to those who believed the proposed Constitution was flawed, and yet felt amendments should wait until after ratification. 79 The need was to create the best form of national gov- ' Constitution, supra note 18, at 583 ("[Tlhe mode both of originating and of ratifying amendments, in either mode which the constitution directs, must necessarily be attended with such obstacles, and delays, as must prove a sufficient bar against light, or frequent innovations."). Justice Story saw the article's built-in temporal delays as providing "ample time, for deliberation, both in proposing and ratifying amendments. They cannot be carried by surprise, or intrigue, or artifice. Indeed, years may elapse before a deliberate judgment may be passed upon them, unless some pressing emergency calls for instant action." Joseph Story, 3 Commentaries on the Constitution § § 1821-24 (1833), reprinted in 4 Founders' Constitution. supra note 18, at 584.
77. 2 ELLIOT'S DEBATES, supra note 7, at 117 (remarks of Dr. Charles Jarvis, Massachusetts Ratifying Convention).
78. 3 ELLIOT'S DEBATES, supra note 7, at 102 (remarks of Wilson Nicholas, Debates in the Virginia Ratifying Convention, June 16, 1788). Nicholas believed future conventions would "have their deliberations confined to a few points; no local interest to divert their attention; nothing but the necessary alterations." Id.
79. John Adams, for instance, despite his belief that the Constitution dangerously mixed legislative and executive power in the Senate, still thought "the People had better adopt it as it is-and then appoint a new Convention to make such alterations as may prove necessary." Abigail Adams Smith to John Quincy Adams (London, February 10, 1788), reprinted in COMMENTARIES (2), supra note 82, at 502; John Adams to Cotton Tufts (London, January 23, 1788), reprinted in COMMENTARIES (2), siqra note 73, at 499. See also Pastor John Craighead to John Nicholson (Rocky Springs, Pa., February 9, 1788), reprinted in COMMENTARIES (4), supra note 73, at 95 ("Sincerely deslire?j to see it amended, if emnment that could be agreed to at this time-any imperfections could be worked out at some future date. 80 After all, the "seeds of reformation [were] sown within the work itself," 8 1 where there was an "easy and constitutional method" of amendment "should it be found faulty in any particular." 82 Finally, to the notion that the Constitution could always be easily amended in the future, the Federalists added a sense of emergency. A national government was necessary "to rescue our dear country from that national dishonor, injustice, anarchy, confusion and bloodshed."83 Washington believed that "the political concerns of this country are, in a manner, suspended by a thread ... if nothing had been agreed to by [the Convention], anarchy would soon have ensued-the seeds being richly adopted. But whether it be safe [to?I attempt it now in our disunited, mouldering state or immediately or as soon as possible after adoption of the general plan, in the mode pointed out by ye convention, I leave to politicians to determine."); 2 ELLIOT'S DEBATES, supra note 7, at 117 (remarks of Dr. Charles Jarvis, Massachusetts Ratifying Convention) ("I shall not sit down, sir, without repeating, that, as it is clearly more difficult for twelve states to agree to another convention, than for nine to unite in favor of amendments, so it is certainly better to receive the present Constitution, in the hope of its being amended, than it would be to reject it altogether.").
Typical of this point of view are the remarks of George Washington:
I wish the Constitution which is offered had been made more perfect, but I sincerely believe it is the best that could be obtained at this time-and as a constitutional door is opened for amendment hereafter, the adoption of it under present circumstances of the Union is in my opinion desirable. George Washington to Former Virginia Governors, Sept. 24, 1787, reprinted in COMMENTARIES (I), supra note 73, at 224. See also The Federalist No. 38, supra note 8 at 237 "it is a matter both of wonder and regret that those who raise so many objections against the new Constitution should never call to mind the defects of that which is to be exchanged for it. It is not necessary that the former should be perfect: it is sufficient that the latter is more imperfect.").
81. James Wilson, Speech at a Public Meeting itt Philadelphia, Oct. 6, 1787, reprinted in Commentaries (I ), supra note 82, at 337.
82. Federal Constitution, Pennsylvania Gazette, October 10, 1887, reprinted in COMMENTARIES (I), supra note 73, at 364. See also John Jay to John Adams, October 16, 1787, reprinted int Commentaries (1), supora note 73 at 385 ("For my part I think Ithe Constitutioni much better than the one we have, and therefore that we shall be the Gainers by the Exchange; especially as there is reason to hope that Experience and the Good sense of the People, will correct what may prove to be inexpedient in it."). According to Justice Story, Article Five was a "safety valve to let off all temporary effervescences and excitements; and the real effective instrument to control and adjust the movements of the machincry, when out of order, or in danger of self-destruction." "A government, which, in its own organization, provides no means of change, but assumes to be fixed and unalterable, must, after a while, become wholly unsuited to the circumstances of the nation .... [ 87. In Pennsylvania, Thomas M'Kean agreed with his colleague, James Wilson, that the people had the right at any time to "alter and abolish their government," and he was "happy to observe, that the Constitution . . . provides a regular mode for that event." 2 SCHWARTZ, supra note 86, at 643-44. Speaking before the North Carolina assembly, James Iredell declared his belief that Article V allowed the Constitution to be "altered with as much regularity, and as little confusion, as any act of Assembly; not, indeed, quite so easily, which would be extremely impolitic; but it is a most happy circumstance, that there is a remedy in the system itself for its own fallibility, so that alterations can without difficulty be made, agreeable to the general sense of the people." 4 ELLIOT'S DEBATES, supra note 7, at 177. Rejecting the contention that amendments "depended altogether on Congress," Id. at 178, Iredell pointed out that "the legislatures of two thirds of the states were authorized to make application for calling a convention to propose amendments, and, on such application, it is provided that Congress shall call such convention, so that they have no option." Id. at 178 (emphasis in original). In the Connecticut convention, Richard Law remarked that "[tlhere is one clause in [the Constitution] which provides a remedy for whatever defects it may have .... [The Article provides] an easy and peaceable way of amending any parts of the Constitution which may be found inconvenient in practice." 2 ELLIOT'S DEBATES, supra note 7 at 200. 88. 2 ELLIOT'S DEBATES, supra note 7, at 116 (remarks of Rufus King). 89. For example, Samuel Adams had his doubts about waiting until after ratification to propose amendments. "Suppose, sir, nine states accept the Constitution without any conditions at all, and the four states should wish to have amendments, -where will you firid ninestates to propose, and the legislatures of nine states to agree to, the introduction of amendments?" Id. at 124. Adams believed amendments would have a better chance if ratification was made conditional on their acceptance. Id. at 124-25.
America."
90 In fact, even those states which believed the proposed Constitution was flawed, nevertheless, invoked Article V as the proper vehicle for obtaining amendments.
9 1 The Virginia convention provides the sole recorded instance of sustained discussion regarding Article V. Speaking in support of the proposed Constitution, Edmund Pendleton described the Article as providing "an easy and quiet method of reforming what may be amiss." 92 Pendleton dismissed the possibility that a future recalcitrant Congress would refuse to allow needed amendments, for if Congress refused to act "[w]ho shall dare to resist the people? No, we will assemble in Convention; wholly recall our delegated powers, or reform them so as to prevent such abuse; and punish those servants who have perverted powers, designed for our happiness, to their own emolument." 93 The Antifederalists were not convinced. Patrick Henry declared the way to amendment was "shut."
94 Because "[t]wo-thirds of the Congress, or of the state legislatures, are necessary even to propose amendments, [I]f one-third of these be unworthy men, they may prevent the application for amendments."
95 Moreover, requiring three-fourths of the states to concur for ratification "is to suppose that they will possess genius, intelligence, and integrity, approaching to miraculous." 96 Since a bare majority in four of the smallest states could hinder the adoption of amendments, ''we may fairly and justly conclude that one twentieth part of the American people may prevent the removal of the most grievous inconveniences and oppression." 97 Lee also rejected Pendleton's argument that, should the government become oppressive, a convention could easily be 90. Id. at 147 (remarks of Dr. Charles Jarvis).
91. After voting to ratify the Constitution, Massachusetts proposed amendments which were to be obtained "agreeably to the 5th article of the said Constitution, to exert all their influence, and use all reasonable and legal methods, to obtain a ratification of the said alteratons and provisions, in such manner as is provided in the said article." 2 ELLIOT'S DEBATES, supra note 7, at 178. New Hampshire also proposed amendments to be "Considered agreeably to the fifth Article of the said Constitution" and requested their representatives "to exert their Influence & use all reasonable & Legal methods to obtain a ratification of the said alterations and Provisions, in such a manner as provided in the said article." 2 SCHWARTZ, supra note 86, at 761. New York also directed their Representatives to "use all reasonable means to Obtain a Ratification of the following Amendments to the Constitution in the manner prescribed therein." Id. at 915.
92. 3 ELLIOT'S DEBATES, supra note 7, at 37. 97. Id at 50. Henry noted that the Virginia bill of rights guaranteed to "the majority of the community ... an indubitable, unalienable, and indefeasible right to reform, alter, or abolish [the govemment], in such manner as shall be judged most conducive to the public weal," and declared Article V violated "the language of democracy." Id. See also id. at 55 (Henry pointing out that, even were Virginia to be unanimous in its desire to amend the Constitution, "yet they may be prevented therefrom by a despicable minority at the extremity of the United States").
called and delegated powers revoked. "Did you ever read of any revolution in a nation, brought about by the punishment of those in power, inflicted by those who had no power at all? You read of a riot act in a country which is called one of the freest in the world, where a few neighbors cannot assemble without the risk of being shot by a hired soldiery, the engines of despotism. We may see such an act in America."
98
Madison defended Article V's numerical requirements by pointing out that, under the Articles of Confederation, the decision to amend must be unanimous. 99 Repeating the argument he made in Philadelphia, Madison reminded the convention of the numerous times proposed amendments to the Articles were defeated by "the smallest state in the Union" and asked "[w]ould the honorable gentleman agree to continue the most radical defects in the old system, because the petty state of Rhode Island would not agree to remove them?" 00 In response to Lee's prediction of a recalcitrant Congress, George Nicholas conceded that, had Article V granted Congress a monopoly over proposing amendments, "there might have been danger." However, in this case, "[t]he committee will see that there is another mode provided, besides that which originates with Congress."Ol Moreover, one could expect future conventions to be rather limited affairs. "
[They] will have their deliberations confined to a few points; no local interest to divert their attention; nothing but the necessary alter-
No experiments to devise; the general and fundamental regulations being already laid down."10 2 Virginia ultimately ratified the Constitution and along with its notice of ratification sent to Congress a list of amendments to be passed "in the manner provided by the 5th article of the said Constitution." 1 03
Considering the state convention commentary on Article V as a whole, it is revealing that Article V was both attacked and defended on the grounds of popular sovereignty. The Antifederalists attacked the Article as an affront to the "language of democracy" which recognizes the people's right to "alter or abolish" their syslem of government. 104 The Federalists responded by pointing out that the Article explicitly guaran- 103. Id. at 661. The proposed additions included "Itihat the people have a right peaceably to assemble together to consult for the common good, or to instruct their representatives; and that every freeman has a right to petition or apply to the legislature for redress of grievances." 2 SCHWARTZ, supra note 86, at 842. Madison used Virginia's proposed amendments as a model for the Bill of Rights he presented to the first Congress. See id at 765.
3 ELLIOT'S DEBATES, supra note 7, at 50 (remarks of Mr. Henry).
teed the right of the people to "assemble in convention."105 A number of states were apparently unconvinced and called for more explicit amendments protecting principles of popular sovereignty. 106 Madison himself proposed amendments to the Constitution which would protect the People's right to "alter or abolish" their Constitution,1 07 and the right to "peaceably assemble."1 08 However, even if these proposals suggest that many believed the Constitution should explicitly recognize and protect the sovereignty of the people, Article V itself was remarkably uncontroversial. Of the many proposed amendments to the new Constitution, none sought to change the proposed "constitutional road to the decision of the people." In fact, to the dismay of the Federalists, the Antifederalists engaged in a campaign to convince the people to walk this road as soon as possible.
105.
See supra note 93 and accompanying text (remarks of Mr. Pendleton). 106. Among the amendments considered by the Maryland convention was one asserting that "whenever the ends of government are perverted, and the public liberty manifestly endangered, and all other means of redress are ineffectual, the people may, and of right ought to, reform the old, or establish a new government." 2 SCHWARTZ, supra note 86, at 735. Although not officially adopted, the amendments proposed in the Maryland convention were circulated by the minority in pamphlet form and may have influenced the amendments later recommended by Virginia, upon which Madison drew in writing his draft of the Bill of Rights. Id. at 729. Virginia's recommendations included a declaration that "all power is naturally invested in, and consequently derived from, the people," and that "the people have a right peaceably to assemble together to consult for the common good, or to instruct their representatives; and that every freeman has a right to petition or apply to the legislature for redress of grievances." Id. at 840-842. New York also proposed a declaration explicitly recognizing that "all power is originally invested in, and consequently derived from, the people," and the people's "right peaceably to assemble together to consult for their common good." Id. at 911,913. North Carolina followed suit and sought a declaration that "all power is naturally vested in, and consequently derived from, the people; that magistrates, therefore, are their trustees and agents, and at all times amenable to them," Id. at 966, and that "the people have a right peaceably to assemble together, to consult for the common good, or to instruct their representatives; and that every freeman has a right to petition or apply to the legislature for redress of grievances." Id. at 968. See also 2 ELLIOT'S DEBATES, supra note 7, at 434-35 (James Wilson's remarks at the opening of the Pennsylvania ratification convention) ("We, the people of the United States, in order to form a more perfect union, establish justice, &c.. do ordain and establish this Constitution for the United States of America.' It is announced in their name-it receives its political existence from their authority: they ordain and establish. What is the necessary consequence? Those who ordain and establish have the power, if they think proper, to repeal and annul.") (emphasis in original).
107. Madison's proposed Preamble read: "Tha the people have an indubitable, unalienable, and indefensible right to reform or change their Government, whenever it be found adverse or inadequate to the purposes of its institution." 2 SCHWARTZ, suqnra note 86, at 1026. The proposal was opposed on the grounds that the words in the current preamble "speak as much as it is possible to speak; it is a practical recognition of the tight of the people to ordain and establish Governments, and is more expressive than any other mere paper declaration." 108. See 5 The Founders' Constitution, supra note 18, at 25 ("The people shall not be restrained from peaceably assembling and consulting for their common good.").
C. The Antifederalists and the Second Convention Movement
Ye patriots! ye lovers of peace, of liberty, and of your fellow men! ye are called upon at this solemn juncture, to stand forth and save your country; before the breach is too wide, and while the parties may still be reconciled to each other; before anarchy stalks through the land; and before the sword of civil discord is unsheathed. For the sake of every thing that is great and good, and as you shall answer for it at the great tribunal, use your influence to procure another general convention with all possible speed, as the only way left to preserve the union of America, and to save your fellow citizens from misery and destruction. 109
The call for a second convention came even before the assembly in Philadelphia adjourned. On August 31, 1787, George Mason declared that "he would sooner chop off his right hand than put it to the Constitution as it now stands." 10 If certain changes were not made, "his wish would then be to bring the whole subject before another general Convention." 1 I Gouverneur Morris and Edmund Randolph echoed Mason's concerns, with Randolph proposing that the State ratifying conventions "be at liberty to propose amendments to be submitted to another General Convention which may reject or incorporate them, as shall be judged proper."112
On September 10, Randolph again stated his objections to the Constitution as it now stood and proposed "that the State Conventions shd. be at liberty to offer amendments to the plan -and that these should 109 . Philadelphiensis (IX), Philadelphia Freemen's Journal (February 6, 1788), reprinted in COMMENTARIES (4), supra note 73, at 60. Calls for a second convention are ubiquitous in Antifederalist writings. See Richard Henry Lee to Governor Edmund Randolph (December 22, 1787), Virginia Gazette reprinted in 5 STORING, supra note 63, at 116 ("[U]pon the whole, sir, my opinion is, that as this constitution abounds with useful regulations, at the same time that it is liable to strong and fundamental objections, the plan for us to pursue, will be to propose the necessary amendment, and express our willingness to adopt it with the amendments, and to suggest the calling of a new convention for the purpose of considering them. To this I see no well founded objection, but great safety and much good to be the probable result."). Interestingly, a controversy mirroring the calls for a second national convention had played out earlier at the state level when Pennsylvania adopted its constitution in 1776. WOOD, supra note 3, at 438. Pressuring the legislature to call a new convention, the Republicans derided the reluctance of the Constitutionalists: .... [Y]ou are afraid to trust the people with their own power .... The people (you seem to say by your conduct) are such a set of stupid creatures, that they will chuse improper men to make a constitution for them." Pennsylvania Journal (Philadelphia, June 23, 1784), cited in WOOD, supra note 3, at 445.
110. II FARRAND, supra note 9, at 479.
Id.
be submitted to a second General Convention, with full power to settle the Constitution finally."11 3 The motion was seconded by Benjamin Franklin.
114 On September 15, Randolph'renewed his motion, this time stating that should the motion not pass, he would be unable to sign the proposed Constitution. 115 Mason agreed: "This Constitution had been formed without the knowledge or idea of the people. A second Convention will know more of the sense of the people, and be able to provide a system more consonant to it."] 16 He too could not sign without an agreement to hold a second convention. 117 Charles Pinckney, however, saw "[n]othing but confusion & contrariety" coming from a second convention. "The States will never agree in their plans-And the Deputies to a second Convention coming together under the discordant impressions of their Constituents, will never agree. Conventions are serious things, and ought not to be repeated."'1 8 Mr. Randolph's motion was unanimously defeated. 119 On September 28, 1787, Congress transmitted the proposed Constitution to the states for ratification.
The Public Debate
Antifederalists rejected Federalist claims that the union was "suspended by a thread;" instead, they portrayed the country as experiencing neither "external war, or internal discord" that would "prevent the most cool, collected, full, and fair discussion of this all-important subject."1 20 Moreover, there was "remarkable uniformity in the objections made to the constitution, on the most important points."121 113. Id. at 560-61, 564. Note that Randolph apparently assumed the second convention would have the power to make amendments part of the constitution without subsequent state ratification.
114. 11 FARRAND, supra note 9, at 564. (November 30, 1787) , reprinted in COMMENTARIES (2), supra note 73, at 323 (" [T] here never was such a coincidence on any occasion as on the present, the opponents of the proposed plan, at the same time in every part of the continent, harmonised in the same objections; such an uniformity of opposition is without example and affords the strongest demonstration of its solidity."); The Pennsylvania Herald (December 26, 1787), reprinted in COMMENTARIES (3), supra note 73, at 110 (noting the "unanimous opinion of the states, respecting the alterations that ought to be made"). Plebeian emphasized the interstate nature of the objections to the proposed constitution and Antifederalist publications exhorted the people to take advantage of the relative ease with which a new convention could be called. After all, the same power that called the last convention could call another.1
22
"Only a few months will be necessary for this purpose; if we consider the magnitude of the object, we shall deem it well worth a little time and attention .... "123 In his letter to wavering Virginia Governor Edmund Randolph, Richard Henry Lee noted "[e]xperience and the actual state of things, show there is no difficulty in procuring a general convention; the late one being collected without any obstruction .... If with infinite ease, a convention was obtained to prepare a system, why may not another with equal ease be procured to make proper and necessary amendments? Good government is not the work of a short time, or of sudden thought."'1 24 Not only would a new convention be just as easily obtained as the last, the next would have an advantage: delegates informed by the considered judgment of the people. The debates of the last convention "were kept an impenetrable secret, and no opportunity was given for well informed men to offer their sentiments upon the subject."' 25 Since that [time], however," [the Constitution] has been the object of universal attention-it has been thought of by every reflecting man-been discussed in a public and private manner, in conversation and in print; its defects have been pointed out, and every objection to it stated." t 26
downplayed the existence of more parochial concerns. See Address by a Plebeian (New York, 1788), reprinted in 6 STORING, supra note 63, at 136 ("It is also worthy of notice, that very few of the matters found fault within it, are of a local nature, or such as affect any particular state; on the contrary, they are such as concern the principles of general liberty, in which the people of New Hampshire, New York, and Georgia are equally interested."). Those who proposed a second convention rejected the idea that amendments could be secured after the Constitution was formally adopted; the new (and distant) national government could not be trusted to propose--or accept-any amendment that would limit its own power:
See Essays of An Old Whig (IV). (Philadelphia)
Every man of reflection must see, that the change now proposed, is a transfer of power from the many to the few, and the probability is, the artful and ever active aristocracy, will prevent all peaceable measures for changes, unless when they shall discover some favorable moment to increase their own influence. I am sensible, thousands of men in the United States, are disposed to adopt the proposed constitution, though they perceive it to be essentially defective, under the idea that amendments of it, may be obtained when necessary. This is a pernicious idea .... 1
27
Little solace was taken in Article V's requirement that Congress call a convention upon the application of two-thirds of the states. With issues of national concern delegated to assemblies in Washington, the states themselves would be too preoccupied with local matters "to turn their thoughts to such high subjects."
28
Even absent self-dealing by the national government, the amendment procedure itself was portrayed as hopelessly convoluted. It was "a labyrinth," and by the time its intricacies were traced, "ages will revolve, and perhaps the great principles upon which our late glorious revolution was founded, will be totally forgotten."129 In the words of one South Carolina Legislature (January 17, 1788), reprinted in 4 ELLIOT'S DEBATES, supra note 7, at 290. ("He ILowndesi recommended that another convention should be called, and as the general sense of America appeared now to be known, every objection could be met on fair grounds, and adequate remedies applied where necessary. This mode of proceeding would conciliate all parties, because it was candid, and had a more obvious tendency to do away with all inconveniences than the adoption of a government which perhaps might require the bayonet to enforce it ... ").
In the shadows of this argument lurks the claim that the Philadelphia Convention exceeded its mandate. See, e.g., Luther Martin, Genuine Information (11/), Baltimore Maryland Gazette (January 4, 1788), reprinted in COMMENTARIES (3), supra note 73, at 252 (stating his belief that the only reason a new convention might not be obtained was because "when Ithe States[ discovered the part this convention had acted, and how much its members were abusing the trust reposed in them, the States would never trust another convention.") (emphasis in original). No less a figure than George Washington doubted the legality of the Convention, but nonetheless felt the circumstances warranted going beyond the letter of the Articles, "otherwise, like a house on fire, whilst the most regular mode of extinguishing it is contended for, the building is reduced to ashes." George Washington to Henry Knox (February 3, 1787) , cited in CAPLAN, st/pta note 1, at 26. 129. An Old Whig (I), Philadelphia Independent Gazetteer (October 12. 1787), reprinted in COMMENTARIES (1), supra note 73, at 377. Antifederalist, Article V required a confluence of circumstances so unlikely, he "would full as soon sit down and take my chance of winning an important privilege to the people, by the casting of the dice 'till I could throw sixes a hundred times in succession." 130 In sum, Antifederalists believed Article V provided no more guarantee of the peoples' right to alter or abolish their constitution than the "parchment barriers" so derided by the Federalists. 13 1 Neither Congress nor the States would have an incentive to propose amendments of the proper kind and, in the unlikely event such proposals were made, the intricacies of the Article would cause such delay that the people themselves would grow accustomed to the constitutional imperfection. The Antifederalists argued that if the Constitution required alteration, then the time to amend was not later, but now. 132. See An Old Whig (VIII), Philadelphia Independent Gazetteer (February 6, 1788), reprinted in COMMENTARIES (3), supra note 73, at 56 ("Inveterate power is at all limes very hard to be controuled. Habits, connexions, dependence, and a thousand circumstances in course of time, rivet the chains of slavery 'till we grow either callous to their galling, or too feeble to shake them off, or too listless to resist .... It will be extremely difficult to change it for the better even in the beginning; but in a little time it will become utterly impossible."); Edmund Randolph to Speaker of Virginia House of Delegates (October 10, 1787), reprinted in 4 Founders' Constitution, supra note 18, at 659 (" [I]t may be questionable, whether, after the particular advantages of its operation shall be discerned, three fourths of the States can be induced to amend.").
133. Il FARRAND, supra note 9, at 123. Clinton's response of promising his cooperation "with any sister State" was received by Randolph but not delivered to the Virginia legislature until, two days before the state convention's vote on ratification.1 40 The Virginia delegates first learned of Clinton's letter the day after they had voted to ratify when it was read to the legislature.141 Virginia eventually sent its reply to Clinton and sought to coordinate a call for a second federal convention, but this message too was somehow 'delayed; months after the resolution had been posted in Richmond it was still undelivered in New York. 142 Given their size and political importance, the new Constitution could not have been successful without the support of New York and Virginia and had it not been for these crucial delays, a second convention would have been inevitable.
143
Even after the Constitution went into effect,1 44 there were continued calls for a second convention. On October 30, 1788, the Virginia House of Delegates approved Patrick Henry's measure calling for a second convention. 145 In tandem with its ratification notice, New York circulated a letter to the governors of each state, requesting that Congress call a second convention. 146 The New York legislature passed its resolution for a second convention on February 7, 1789.147 On November 21, in the second of two conventions, North Carolina voted to ratify the Constitution and recommended amendments to be obtained through a second federal convention. 148
Id.
138. Given the rapidity at which the contemporary events were unfolding, the numerous delays in the transmission of the letters are somewhat suspicious, to say the least. See RUTLAND, supra note 136, at 188; CAPLAN, supra note 2, at 35.
139. Caplan supra note 2, at 35; RUTLAND, supra note 123, at 188. 140. Ironically, so intense was the interest in the state convention's proceedings, the Virginia legislature was unable to obtain a quorum-and thus consider the letter-until after the convention rejected Patrick Henry's passionate arguments and voted to unconditionally ratify the Constitution. Edward P. Ironically, the Federalists cited Article V's cumbersome convention mechanisms as a reason for allowing the Congress to propose amendments rather than taking the time-consuming route of a national convention.
152 By the time Congress submitted to the states for ratification the amendments now known as the Bill of Rights, calls for a second convention had ceased.1
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IV
The Federalist Critique of National Conventions
Although he did not believe it was necessary to make constitutional provision for future conventions, Madison, nevertheless, embraced the principle of popular sovereignty. After having the people meet in convention to ratify the Constitution would not only erase whatever concerns remained about the legality of the Philadelphia Convention, 154 it would also trump the amendment procedures in state constitutions.
1 55 In fact, it 149. James Madison to Richard Peters (August 19, 1789), cited in CAPLAN, supra note 2, at 39. In a letter to George Eve, Madison wrote that he preferred congressional proposal of amendments to a second convention because of the time required for the convention process and the fact that some states would oppose the convention mode. Moreover, congressional proposal was "the safest mode. The Congress, who will be appointed to execute as well as to amend the Government, will probably be careful not to destroy or endanger it." Letter to George Eve (Jan. 155. Responding in Philadelphia to a delegate's complaint that Article V violated his state's procedures for constitutional amendment, Madison replied, "Itihe difficulty in Maryland was no greater than in other States, where no mode of change was pointed out by the Constitution, and all officers were under oath to support it. The people were in fact, the fountain of all power, and by resorting to them, all difficulties were got over. They could alter constitutions as they pleased. It was a principle in the Bill of rights, that first principles might be resorted to." 11 FARRAND, supra note 9, at 476. is at least plausible the Preamble and Assembly Clause presented by Madison to the First Congress were intended to explicitly recognize the people's right to assemble in convention and alter or abolish their Constitution.
But not right now. First principles notwithstanding, there was too much at stake to chance another convention before the results of the first had been tested by time. Moreover, the very concept of convention raised Madisonian concerns regarding faction and demagoguery. Not only was a convention at the moment imprudent, the arguments deployed by the Federalists called into question whether a convention at any time could be trusted to produce the considered judgment of the people.
A. Concerns of the Moment
The Federalists opposed a second convention for a variety of reasons-some having nothing to do with conventions per se. For example, many believed a second convention was unlikely to bring together a group of men better qualified to create a new system of government than those who met in Philadelphia. The original convention was made up of "first characters,"' 56 who constituted "the wisdom of America."' 57 Accordingly, "another convention in all respects equal to the present cannot be found;"1 58 "[a] second group would "inevitably be inferior to the first."159 Indeed, the people's "enthusiastic confidence" in these "patriotic leaders, . . . stifled the ordinary diversity of opinions on great national questions."' 60 Given the superior quality of the men at Philadelphia, a second convention could not hope to have the same "spirit of amity" or the same "mutual deference and concession" that accompanied the first. 61
On the other hand, a second convention right now would include "insidious characters from different parts of America, would at least spread a general alarm, and be but too likely to turn everything into confusion and uncertainty."' 62 The opposition was made up of"Nabobs" who "appearfl to proceed in the present instance from no good motive. early convention cannot be parried, it is seriously to be feared that the system which has resisted so many direct attacks may at last be undermined by its enemies." 166 Moreover, regardless of one's belief that the Constitution could use amending, the timing was wrong. The Constitution was too young to face the fundamental challenge the Antifederalists would mount in a second convention. Madison believed that, "as every appeal to the people would carry an implication of some defect in the government, frequent appeals would, in great measure, deprive the government of that veneration which time bestows on everything, and without which perhaps the wisest and freest governments would not possess the requisite stability."1 67 To even attempt a second convention "strikes at the confidence in the first; and the existence of a second by opposing influence to influence, would in a manner destroy an effectual confidence in either."168 Calling a convention at this point would lead to "anarchy, civil war, a perpetual alienation of the States from each other, and perhaps the military despotism of a victorious demagogue."1 69
The fact that the Constitution remained untested also meant that a second convention would necessarily be more a debate over political theory than an attempt to remedy a concrete problem. 175 Implicit in this idea is the faith that one group can represent the will of the people-it assumes a certain degree of commonality. In fact, the Antifederalist call for a second convention explicitly adopted the Republican ideal that citizens are able to put aside parochial concerns and seek the common good. 176 Madison himself recognized that, under "certain great and extraordinary occasions," the people could assemble in convention and "repress[] the passions most unfriendly to order and concord."' 77 However, this was the exception. WEBER & PERRY, supra note 149, at 31-32 (election to a second convention "would be courted by the most violent partizans on both sides; it would probably consist of the most heterogeneous characters; land I would be the very focus of that flame which had already too much heated men of all parties.").
Id.
175. According to Charles Jarvis in the Massachusetts Ratifying Convention:
Let us inquire, then, sir, under what authority we are acting, and to what tribunal we are amenable. Is it, then, sir, from the late federal Convention that we derive that authority? Is it from Congress, or is it even from the legislature itself? It is from neither, sir. We are convened in right of the people, as their immediate representatives, to execute the most important trust which it is possible to receive; we are accountable, in its execution, to God only, and our own consciences." 2 ELLIOT'S DEBATES, supra note 7, at 151. Madison also equated conventions with "the people." See II FARRAND, supra note 9, at 476 ("Mr. Madison comsidered it best to require Conventions [for ratifying the Constitution] .... The people were in fact, the fountain of all power, and by resorting to them, all difficulties were got over. They could alter constitutions as they pleased."); The Federalist No. 40, supra note 8, at 251 ("In one particular it is admitted that the convention have departed from the tenor of their commission. Instead of reporting a plan requiring the confirmation of all the States, they have reported a plan which is to be confirmed and may be carried into effect by nine States only."). See also Bruce A. Ackerman, We the People: Foundations 178 (1991) (discussing how Publius equated "convention" with "the people."). disturbing the public tranquility by interesting too strongly the public passions" was a "serious objection against a frequent reference of constitutional questions to the decisions of the whole society."1 78 Accordingly, such "experiments [were] of too ticklish a nature to be unnecessarily multiplied."179
Madison spoke from contemporary experience. In the decade following the Revolution, the track record of the state legislatures provided less reason to see society in terms of majorities acting for the common good and more reason to see competing factional interests that had to be controlled through institutional safeguards.180 "Wherever the real power in a Government lies," Madison wrote to Thomas Jefferson, "there is the danger of oppression. In our Governments the real power lies in the majority of the Community, and the invasion of private rights is chiefly to be apprehended, not from acts of Government contrary to the sense of its constituents, but from the acts in which the Government is the mere instrument of the major number of the constituents."'81
A liberal gloss was thus added to the Republican assumptions which had informed the Revolution.
182 Republicanism, at the time of Founding, trusted in an organic state where the goal of society was the pursuit of the common good and promotion of public virtue; 1 83 this assumes a commonality of interest among the people which could be determined by majority vote.
184 Under this view, there is no reason to question the decisions of the people meeting in convention-indeed, there was more reason to trust them, given the reduced "agency costs" inherent in normal representative government.1 85 However, the idea of a homogeneous society was explicit- Although not opposed to conventions as such, Madison was concerned that "difficulties might arise as to the form, the quorum, &c. which in Constitutional regulations ought to be as much as possible avoided."
88
These criticisms are deceptively innocuous. Only later, in his contributions to the Federalist Papers, did Madison have a chance to elaborate on his concerns regarding the "formation and force" of conventions. In Papers 49 and 50, Madison critiques the utility of appealing to the people in convention as a means of preventing the departments of government from overreaching their authority.1 8 9 Although Madison agreed that "a constitutional road to the decision of the people ought to be marked out and kept open, for certain great and extraordinary occasions,"190 he considered this road too dangerous for "frequent reference of constitutional questions to the decision of the whole society." For one thing, frequent appeals to the people would "deprive the government of that veneration which time bestows on everything, and without which perhaps the wisest the present democratical spirit of America, they fear they should lose some of the favorite morsels of the Constitution." Id. Jefferson, on the other hand, believed a convention "would have been on the ground in 8 weeks, would have repaired the Constitution where it was defective, & wound it up again." Id.
186. See WOOD, stupra note 3, at 502. 188. II FARRAND supra note 9, at 630. and freest governments would not possess the requisite stability."19' Madison's biggest concerns, however, were with the formation of conventions. Future conventions would have to contend with the people's ordinary diversity of opinion which "could mingle its leaven in the operation." Madison reminded the readers of the Federalist Papers that although "all the existing constitutions were formed in the midst of a danger which repressed the passions most unfriendly to order and concord," "future situations in which we must expect to be usually placed do not present any equivalent security." 192 There were institutional concerns as well. Despite the fact that calls to convention would most likely be provoked by the actions of a self-aggrandizing legislature, the legislature, nevertheless, would have the greatest influence over that convention. In fact, the same influence which had gained them an election into the legislature would gain them a seat in the convention." may, by their mutual relations, be the means of keeping each other in their proper places."' 96 By structuring the processes of government so that "ambition is made to counteract ambition," Madison minimizes the need for "frequent reference of constitutional questions to the decision of the whole society." The danger of conventions, however, is left unsolved. Although one might hope future conventions will be formed under circumstances that "repress the passions most unfriendly to order and concord," there is no guarantee that this will be the case. 197 Madison himself believed the extinction of "party spirit" required "either a universal alarm for the public safety, or an absolute extinction of liberty."1 98 Nor are there structural safeguards within the convention itself that ensure-or even make likely-an outcome that will reflect more "reason" than "passion."
Suddenly, Madison's concerns about how conventions are formed, by what rule decided, and what force of its acts, appear quite serious indeed. It is no wonder that Madison's proposed version of Article V avoided conventions altogether and left the matter of constitutional amendment to the Congress "who will be appointed to execute as well as to amend the Government [and] will probably be careful not to destroy or endanger it."199
C. Beyond the Founding
The dangers associated with "passionate," popular assemblies were more than theoretical. In the period between the Revolution and the adoption of the Constitution, there had been increasing concern regarding extra-institutional assemblies. 200 By the turn of the century, the great upheaval in France highlighted the American advantage of having a "regular and legal mode" for altering fundamental law. 20 t It also gave a subtle
